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Pursuant to its duty to do so under Section 65 of the Regulatory Authority Act 2011 (the ‘RAA’), this is
the written decision of the Regulatory Authority concerning an application dated 24 July 2013 made by
Bermuda Cable Vision Limited seeking a change in rate structure and/or change in rates for services
(the ‘BCV Rate Application’). Below are the relevant facts and reasoned explanations for the Regulatory
Authority’s actions in connection with the adoption of the Order concerning the BCV Rate Application.
Introduction
1. On 24 July 2013 Bermuda Cable Vision (‘BCV’) applied to the Regulatory Authority (‘the
Authority’) for permission to charge an additional fee, referred to as a Network Access Fee
(‘NAF’), to its customers. The NAF was proposed to be a separate fee of $30.00 per month in
addition to the current fee for services charged to all BCV current customers 1.
2. In support of its proposed new rate structure BCV submitted a Network Cost Analysis
workbook (the ‘BCV Workbook’), which took the company’s 2012 total audited expenses and
allocated a portion of those to the cost of providing network access 2. The calculations
contained in the BCV workbook suggested that the current cost to BCV for providing users of
all services to its network would be met by charging a fee of $30.00 per customer across all
services. 3 By its July 2013 application, BCV sought the Authority’s approval to impose this NAF
in the manner proposed in its application.
3. BCV indicated that its desired outcome was threefold;
First, the NAF was said to allow greater transparency concerning BCV’s fees. The NAF, it was proposed,
would allow BCV to charge two separate fees: one for access to its network (the NAF) and one for the
provision of services. Under its current rate structure, BCV indicated that the cost of network access
for all services, including Broadband Access Services (‘Broadband Service’) is being covered by the $30
fee charged to video customers for the Economy Tier of its Video Subscription Television Services
(‘Video Service’). This meant that a BCV customer who subscribed to both Video Services and
Broadband Service would have the costs of the provision of access to BCV’s network covered by the
fee paid in respect of Video Services with the balance of the fees paid going towards the provision of
services. However, because the fees were not separated, the customer would not know what part of
his payment was going to network access and what part was being attributed to the service its self.
Second, BCV was concerned that, under the new regulatory framework envisaged, particularly as it
related to the sale of wholesale services to other providers, the current structure would create
inequity and/or confusion amongst its retail customer and the wholesale customers. This is because
the retail customer would pay one fee (including network access) for services whereas a wholesale or
retail customer would be required to pay the NAF in the event it sought to purchase standalone
Broadband Services in addition to the fee for services. It would not be immediately clear why this
different rate was being charged for (apparently) the same service. BCV would then be left in the
position of having to explain, for the first time, that the network access was not covered by the
Standalone Broadband Service price therefore, the access fee was necessary to cover this cost. The
inclusion of the NAF for standalone broadband, for reasons which are set out in the paragraph
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immediately following, would result in a higher initial price to the customer had the service been
joined with BCV’s Video Service. BCV thought the imposition of a NAF across all services would avoid
such issues and create a fairer disposition of pricing for services.
Third, it was to ensure that BCV was recovering the historical costs incurred in providing standalone
Broadband Access Service to customers. When a customer (retail or wholesale) opts to purchase
Broadband Access Services on a standalone basis under the current BCV pricing structure, because the
fee for Video Services is no longer being imposed (no Video Service being purchased,) the cost of
network access would no longer be covered. BCV would essentially be providing access to the
standalone Broadband Customer for nothing. BCV complained that such an arrangement is
unsustainable and could possibly be deemed anti-competitive under the new Regulatory Framework. A
NAF, it was thought by BCV, would be an appropriate remedy to this issue.
The Legal and Regulatory Framework
4. BCV’s application for a price change was made in July 2013 approximately 1 month prior to
effective date (and date of issue) of the Authority’s General Determination in respect of
Remedies for Operators with Significant Market Power (the ‘General Determination’). BCV was
found to be an Operator with Significant Market Power (an ‘SMP Operator’) in some of the
Broadband Service markets as well as the Video Service Markets.
5. In addition to designating BCV an SMP Operator, the General Determination had the effect of
requiring BCV to abide by an altered application process for the consideration of its proposal to
change its prices. Paragraph 26 of the General Determination imposed an ex ante price cap
remedy on BCV preventing BCV form offering Broadband Services at a price higher than its
current rates (the ‘Price Cap’). The Price Cap has one exception, namely, that an SMP Operator
could increase the price of Broadband Services if “there is an affirmative showing that prices
are not recovering historical costs”.
6. Section 80 of the Electronic Communications Act 2011 (the ‘ECA’) provides that, in respect of
SMP Operators, certain provisions of the Telecommunications Act 1986 (the ‘TA 1986’) remain
in force until such time as the Authority has published a notice to the effect that the operator
has complied with the relevant ex ante obligations imposed upon it. BCV has not yet fulfilled all
of its ex ante obligations 4. The Authority has not issued a certificate of compliance. This leaves
particular sections of the TA 1986 in force insofar as BCV is concerned.
7. Section 23A of the TA 1986 is one of the surviving provisions remaining in force for BCV. This
section deals specifically with the process by which a carrier must notify and apply for a change
in the rates it charges for services. BCV has made its application under section 23A, however,
the following points should be noted 5;
a. Section 23A of the TA 1986 provides the steps for how an application should be made
to the Telecommunications Commission and not to the Authority. The
Telecommunication Commission no longer has the power to determine issues of price,
nor would it be proper for the Commission to take such a decision in light of the remit
of the Authority as set out in the RAA and the ECA 2011;
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b. Section 23A does not provide a mechanism for the Commission or the Authority to
consider such an application. That mechanism is found in section 24 of the TA 1986
which does not apply to BCV by virtue of paragraph 26 of the General Determination;
8. The fact that BCV has applied for a change in rate prior to compliance with its ex ante
obligations has left the Authority with the task of considering an application designed to be
made under the TA 1986 in the context of its duties under the RAA/ECA 2011. In doing so, the
Authority has been mindful to ensure that, wherever possible, irrelevant considerations have
not been taken into account in the reaching of this decision and only relevant considerations
have been taken into account.
9. As indicted above, BCV is of the view that the current price of Standalone Broadband does not
recover historical costs. This was the basis for its application despite the fact that the
application preceded the General Determination. Chief among the relevant considerations for
this application is the question of whether the Broadband Service being offered by BCV is or is
not recovering historical costs. If the answer to this question is in the affirmative, the next
question that must be answered is whether a NAF across all services is the appropriate
mechanism for recovering those costs. If the answer to this question is in the negative, BCV’s
application for a NAF or any increase in fees for that matter must be refused.
10. There is also the ancillary consideration of whether the current pricing structure being
employed by BCV is exclusionary and/or anti-competitive in the sense that BCV is currently
offers Standalone Broadband Services below cost. This is a practice that cannot be allowed to
stand and the answer is dependent on the conclusion regarding the recovery of historical costs
Review of the Application
11. The Authority has considered BCV’s application as well as the BCV Workbook along with advice
from its own independent economic experts with a view to determining the following key
matters;
a. Whether BCV’s current price for standalone Broadband Services is in fact not
recovering historical costs for providing that service as suggested by BCV;
b. Whether it was necessary for BCV to impose a NAF in order to avoid the problems
envisaged in its application and remain within the bounds of the regulatory
framework.
12. In considering BCV’s application, the Authority took into account its duties arising out of its
main functions set out at section 12 of the Regulatory Authority Act 2011 (the ‘RAA’) as well as
its general Regulatory Principles at section 16 of the RAA. In particular, the Authority
considered its function to promote the interests of the residents and consumers of Bermuda
and to promote and preserve competition. The Authority also considered its powers to deter
and prohibit unfair trade practices and anti-competitive conduct by sectoral providers.
13. Having considered the BCV Workbook as well as the further explanations given by BCV’s expert
to the Authority sought on certain issues by the Authority’s own experts, the Authority is of
the view that the current cost incurred by BCV for the provision of access to its network is not
covered by the price of Standalone Broadband Services. The Authority accepts that there is a
cost associated with providing, operating and maintaining BCV’s network and that that cost
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can be apportioned out of the general costs associated with BCV’s business operations. Having
reviewed the data provided by BCV in the BCV Workbook and analyzed by the Authority’s own
independent experts, it is plain that the price structure currently in place does not allow BCV to
recover its historical costs for providing standalone Broadband Services
14. Currently, BCV charges one combined fee for both the provision of services and network
access across all Services, which, in most circumstances covers both the cost of providing the
service and the cost of providing each customer access to BCV’s network through which a
service is provided. This pricing structure was developed based on BCV’s assumption that
Broadband Service would always be an add-on or incremental service provided to Video
Service subscribers. The cost of access to BCV’s network to provide Broadband Services was
not considered when BCV set the price of its Broadband, only the provision of service. By
structuring its rates with this assumption in mind BCV has implemented a fee structure that is
not designed to recover the cost of network access in the price charged for Standalone
Broadband Service. It is arguable that such an assumption was reasonable to make in the
monopoly driven environment BCV operated in prior to the introduction of the new regulatory
framework and liberalization. BCV accepted, in its application, that the vast majority of its
customers do not subscribe to Standalone Broadband. This demonstrates the safety of its
assumption and soundness of its pricing structure within the previous regulated environment.
15. The Authority did not agree with BCV’s conclusion that a $30 increase would be needed to
ensure that BCV could recover its historical costs. Amongst other reasons, BCV’s calculations
were based on an expected rate of return on investment higher than what could be expected
in comparative jurisdictions. By applying a lower rate of return to BCV’s calculations and
ensuring that the cost model, insofar as possible, took into account the fact that different
speeds of Broadband Service burdened BCV with different costs, the Authority concluded that
the proper course of action would be to reject the proposal for a blanket NAF in exchange for
lesser increase in price for Standalone Broadband Services only relative to the speeds being
offered by BCV.
Ancillary Matters
Anti-Competitive
16. BCV’s current rate structure could be deemed to be exclusionary and/or anti-competitive
because a large part of its costs for providing Broadband Services are being subsidized by the
return on Video Services. BCV suggested that under the new regulatory framework being
developed by the Authority subsidizing the cost of providing one set of services (Standalone
Broadband) with the fee charged to customers for another set of services (Video Services
[Economy Tier]) in a manner which effectively meant that the former was being sold at a price
below costs would run afoul of the Legislation. This issue arises most acutely when dealing
with Standalone Broadband Services. The Authority agrees that such a practice of subsidization
would run afoul of the obligations on BCV as an SMP and an ICOL holder generally. For this
reason the solution of an increase was applied to Broadband Services on a standalone basis.
Timing of Increase
17. Mindful of the fact that consumers are not without a choice of Broadband Service providers
and the imminent changes in the electronic communications market on the retail side as a
result of liberalization, the Authority considered a balanced approach to the increase. BCV
agreed, of its own volition, to grandfather in its current Standalone Broadband Service
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subscribers for a period of 2 years from the effective date of the increase. This means that only
new customers to BCV’s Standalone Broadband Service will have to pay the new increased
rates immediately while its current customers will have a 2-year grace period. The Authority
suggested, and BCV has agreed, that these same current customers not be charged the new
increased rates even if they change the speed of their Standalone Broadband Service
subscription within the 2 -year grace period.

Conclusion
18. The Authority, having considered all the evidence provided before it by BCV and the
independent advice of its own experts has concluded that the current rates being charged by
BCV for Standalone Broadband Service do not allow BCV to recover the costs it incurs in
providing its customers access to its network. BCV is effectively selling its Standalone
Broadband service at a price below cost. This would run afoul of BCV’s duties as an ICOL holder
and cannot be permitted by the Authority. Cross subsidization is, on its face, anticompetitive
and does not promote a competitive market for Bermuda and Bermudians.
19. The Authority, disagrees with the amount of increase BCV has sought in order to recover its
costs on a standalone basis. Taking into account advice from the Authority’s own independent
experts, the price sought by BCV has been reduced.
20. The Authority also disagrees with BCV’s method of imposing a NAF across all services in order
to recover its costs. The Authority appreciates BCV’s attempt at making the NAF revenue
neutral as well as its efforts to ensure that the pricing structure is neutral for all parties going
forward, however, in doing so, BCV’s proposal would have created a circumstance which
incentivized current Standalone Broadband Service customers to leave their current Video
Services provider in favour of BCV in order to have an overall reduction in the cost of
Broadband Services. In these circumstances, the Authority has opted to make an Order
approving an increase in the price of Standalone Broadband Services and, so far as possible, to
ensure that this increase is targeted at only those customers whose Subscription would cause
BCV not to recover costs. The approved rates are set out in Annex 1 of this Decision.
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Annex 1
Speed Mb/s

Current Price
4 Meg
6 Meg
8 Meg
15 Meg
25 Meg

Approved Prices
$35.00
$45.00
$55.00
$90.00
$140.00
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$48
$56
$65
$95
$140

ANNEX 2
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